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The national and international response to

the developing status of COVID-19 has

reached unprecedented levels. National

measures in Australia have effectively

seen the shut-down of non-essential

businesses as of 26 March 2020.
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EXECUTIVE
SUMMARY

What constitutes an order of a competent government, public or statutory authority?

Can an insurer decline cover under an exclusion which refers to an act no longer in

force, such as the Quarantine Act 1908 (Cth)? 

Will the exclusion apply to any loss or damage which occurs as a result of an

infectious and contagious human disease but prior to any declaration under the

Biosecurity Act 2015 (Cth)?

 

In this paper the authors will explore some of the issues surrounding cover and the

extent to which insurers can rely on specific exclusions with respect to infectious and

contagious human diseases: 

 

 

 

 

The global effort to limit and halt the spread

and impact of COVID-19 is undoubtedly

necessary and certainly, the health and

safety of citizens ought to be every

government’s priority. 

 

Consequential to this effort however is the

undeniable impact on business operations;

not only in the greater context of the global

marketplace but also, and perhaps more

tangibly, in terms of local, national

businesses that are affected by the measures

and strategies enforced by government in the

interests of health and safety. 
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IMPACT OF
COVID-19 ON

TRADE

Businesses are affected in a number of

ways, including forced closures, reduced

trade, and reduced workforce.
 

Reduced workforce due to work from home policies, or isolation time due to contracted

illness;

Delay in the manufacture and supply chain on a national and international level;

Reduced income due to:

stay at home directives from workplaces and the shut-down of non-essential places of

work, which has the result of reduced foot traffic in traditional shopping hubs;

cancelled events such as The Easter Show and Vivid; and

forced partial or full closure of workplaces, 

restrictions on the hospitality industry's ability to trade due to limits on gathering,

compliance with the 4 square meter per person rule, and the need to maintain a

minimum distance of 1.5m between patrons, i.e. only restaurants and cafes that can

offer takeaway or delivery can continue to trade from 12pm on 22 March. 

Business interruption insurance is prudently taken out by businesses large and small, to

protect and cover them from loss or damage arising from a number of specified insured

events. On 18 March the Governor-General declared that a human biosecurity emergency

exists, giving the Minister of Health expanisve powers under the Biosecurity Act 2015 (Cth). A

summary of the cumulative restrictions that has been imposed to date is provided on the

next page.  

 

In the context of COVID-19, in addition to losing a part of the workforce to illness,

businesses are affected in a myriad of ways as a result of social distancing and quarantine

measures imposed by the federal and state government to minimise the spread of COVID-

19, such as:

 

 

 

 



NATIONAL RESTRICTIONS
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NATIONAL 
CUMULATIVE RESTRICTIONS 

18

MAR

20

MAR

22

MAR

24

MAR

N A T I O N A L

R E S T R I C T I O N S

Commencing 12PM on 23

March 2020, close: all pubs,

licensed clubs and hotels

(excluding accommodation),

places of worship, gyms,

indoor sporting venues,

cinemas, night clubs and

casinos.  

 

Restaurants and cafes to

offer takeaway or home

delivery only. 

H U M A N

B I O S E C U R I T Y

E M E R G E N C Y

P E R I O D

Level 4 Travel

Restrictions to all

countries - do not travel

overseas. 

Non-essential indoor

gatherings limited to 100

people or less, with a

distance of 1.5m between

all attendees. 

Outdoor events limited to

500 people or less, with

4sqm of ground space

per attendee.

Governor-General

declares that a human

biosecurity emergency

exists, giving the Minister

of Health expansive

poweres under the

Biosecurity Act  for the

first time.

 

I N T E R N A T I O N A L

B O R D E R  C L O S U R E

International borders closed

for all foreign nationals,

except to Australian

citizens, residents and

immediate family members. 

 

Self-isolation for 14 days for

all arrivals to Australia. 

 

C L O S U R E  O F  N O N -

E S S E N T I A L

B U S I N E S S E S  

&

 B A N  O N

A U S T R A L I A N S

T R A V E L L I N G

O V E R S E A S

As of 12PM 25 March 2020,

closure or trade restrictions

to: real estate, beauty and

personal care services,

entertainment venues,

leisure and recreation,

residential facilities, outdoor

recreation, and non-

residential institutions.

 

Weddings limited to no more

than 5 people and funerals

limited to no more than 10

people, where the 1 person

per 4sqm rule applies. 

 

Restrictions on entry into

aged care facilities to

protect older Australians

in Residential Aged Care

Facilities and in the

community.

Relax international

student nurse visa

conditions to provide

workforce continuity for

health care providers.

Aviation industry support

package for the

refunding and ongoing

waiving of a range of

Government charges.

Avoid non essential

travel.
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BUSINESS
INSURANCE

Exclusions found in business insurance

appear to directly contemplate the

happening of an event such as COVID-19 but,

how do they apply and, is the application of

these exclusions dependent on time specific

‘milestones’ being reached before they can

be properly relied upon?
 

closure or evacuation of the whole or part of a business premises;

by order of a competent government, public or statutory authority, 

as a result of infectious or contagious human disease either present on a business

premises, and/or 

within a 20km radius of the business premises. 

highly pathogenic Avian Influenza,

any infectious disease declared under the Quarantine Act, and/or 

a declaration of a biosecurity emergency under the Biosecurity Act.

 

Business insurance ordinarily provides cover in circumstances where business operations and

gross income is impacted by a number of defined insured events. Relevantly, all of the business

interruption policies reviewed by the authors indicated that in respect of an infectious human

disease, cover was generally offered for loss or damage as a result of:

 

 

These standard infectious disease clauses are qualified however by specific exclusions which

include: 

 

 

 

 

 

What constitutes an order of a competent government, public or statutory authority?

Can an insurer decline cover under an exclusion which refers to an act no longer in force,

such as the Quarantine Act 1908? 

Will the exclusion apply to any loss or damage which occurs as a result of an infectious and

contagious human disease but prior to any declaration under the Biosecurity Act 2015?

To the authors knowledge these issues are largely untested in Australia in the context of a

pandemic similar to COVID-19, and the analysis is based on the authors' legal knowledge and

experience in insurance litigation. 

 

 

From in insurer perspective, these questions highlight the importance of record keeping across

the course of a global event like COVID-19 and, clear claims guidelines with respect to

defined and undefined terms.
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ISSUE OF
COMPETENCY

What constitutes an order of a competent

government, public or statutory authority?
 

 

At a national level, the democratically elected government of the day led by

the Prime Minister of Australia and including any Commonwealth department or

statutory authority authorised by current and enacted Commonwealth

legislation; and 

At a State level, the democratically elected State government led by the

Premier and including any State government department or statutory authority

authorised by current and enacted State legislation.

To the extent that business interruption insurance provides cover for infectious

and contagious human disease, it does so in the context of loss or damage as a

result of the closure or evacuation of the whole or part of the business premises

by order of a competent government, public or statutory authority. This is the first

limb to satisfy in order to be eligible to recover for any loss or damage as a result

of partial or full closure of a business premises.

 

Competent government, public or statutory authority

 

Competent government, public or statutory authority are generally not defined

terms within the policies reviewed. The most practical reading of these terms

however, in the context of Australia would include:

 

 

In the current COVID-19 climate, the measures taken by the Australian government

on 22 March 2020 to close all pubs, licensed clubs and hotels, places of worship,

gyms, indoor sporting venues, cinemas and casinos from midday on 23 March

2020, would constitute an order for the purposes of an infectious disease clause.

These orders have also been implemented at a State level, and if State

governments take the step of closing schools and universities, any such direction

would also likely constitute an order for the purposes of an infectious disease

clause.
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EXCLUSION
Exclusions that refer to the Biosecurity Act

2015 or its predecessor should apply as of

18 March 2020, when the Governor-

General of Australia declared a human

biosecurity exists under section 475 of the

Commonwealth Biosecurity Act 2015 (Cth). 
 

 

 

 

Even if an insured can satisfy the first limb, it is unlikely that from 18 March 2020,

an insured will be covered for any loss or damage as a result of the partial or full

closure of their business as a result of COVID-19 because the clauses generally

exclude infectious and contagious human disease that is either quarantinable

(under the Quaratine and/or Biosecurity (Consequential Amendments and

Transitional Provisions) Act) or a disease that is declared a biosecurity emergency

or human biosecurity emergency (under the Biosecurity Act 2015).

 

Human biosecurity emergency

 

On 18 March 2020 the Governor-General of Australia declared a human

biosecurity emergency exists under section 475 of the Biosecurity Act 2015 (Cth).

The declaration signifies a human biosecurity emergency period of up to 3

months, unless extended, and gives the Minister of Health expansive powers under

the Biosecurity Act 2015 (Cth) to deal with the emergency. Accordingly, exclusions

that refer to the Biosecurity Act 2015  (Cth) or its predecessor should apply as of

18 March 2020.  

 

Enforceability of orders

 

Whether the order or direction needs to be enforceable by way of fine or some

other penalty, is largely untested however, the authors note that in the context of

the recent orders/directions given by the Commonwealth and NSW governments,

both carry with them penalties for failure to comply. This is certainly a relevant

factor, albeit not determinative, in whether the partial or full closure of a business

is as a result of an order made by a competent government, public or statutory

authority.
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QUARANTINE
ACT 1908

- REPEALED- 

Can an insurer decline cover under an

exclusion which refers to an act no longer in

force, such as the Quarantine Act 1908?
 

Policies that refer to the federal 

Quarantine Act 1908 instead of the

Biosecurity Act 2015  are unlikely to render

any such infectious disease clause,

unenforceable, if disputed.

The Quarantine Act 1908 (Cth) was repealed on 16 June 2016 by the Biosecurity

(Consequential Amendments and Transitional Provisions) Act 2015 (Cth), which,

along with the Biosecurity Act 2015 (Cth), are relevant statutes for the purposes

of quarantine and biosecurity emergencies in Australia.

 

From the authors’ review of a number of business interruption policies available on

the market, there were a small number which retained reference to the

Quarantine Act 1908  (Cth) and, infectious diseases quarantinable under that act,

followed by words to the effect of ‘and any subsequent amendments’ or, in some

cases, any successor act. 

 

If a current policy refers to a declaration made or a disease quarantinable under

the Quarantine Act 1908 (Cth), the question arises as to whether this outdated

reference is remedied by the inclusion of the qualifying words ‘and any

subsequent amendments’ or, any successor act.

 

Despite being repealed, there is provision within the Biosecurity (Consequential

Amendments and Transitional Provisions) Act for directions to be made in order to

manage an epidemic and emergency by reference to the Quarantine Act 1908

(Cth). This indicates that although no longer in force, the Quarantine Act

continues to have some relevance in the administration of national infectious

disease policies. 

 

Therefore, to the extent that it is referred to in clauses related to business

interruption, it is unlikely to be considered ‘outdated’ such that the clause cannot

be reasonably applied. Even though a failure to refer to the Biosecurity Act 2015

(Cth) is unlikely to render any such infectious disease clause, unenforceable, if

disputed; it is prudent that policies refer to legislation that is most applicable to

the events that the insurer seeks to exclude.
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STATE
GOVERNMENT

DECLARATIONS

State of emergency legislation differs in

each Australian State. Except for NSW, all

States declared a State of Emergency and

or Public Health Emergency.

In relation to business insurance, the lack of

or delay in declarations by each individual

State should have little, if any, relevance in

the event that the federal government has

made declarations under the federal

legislation. 

 
 

QLD - Public Health Act 2005

WA - Emergency Management Act 2005

SA - South Australian Public Health Act 2011

VIC - Public Health and Wellbeing Act 2008

ACT - Public Health Act 1997

NT - Public and Environmental Health Act 2011

TAS - Emergency Management Act 2006

NSW - State Emergency and Rescue Management Act 1989

 

 

2 9  J A N U A R Y 1 5  M A R C H  1 6  M A R C H 1 7  M A R C H 1 8  M A R C H 1 9  M A R C H

QLD declares

a Public Health

Emergency

WA declares Public Health Emergency 

 

VIC declares State of Emergency

 

ACT declares a Public Health Emergency

NT declares a

Public Health

Emergency  

WA declares

State of

Emergency

 

SA declares

Public Health

Emergency

TAS declares a

Public Health

Emergency

TAS declares a

State of

Emergency

2 0  M A R C H 2 1  M A R C H 2 4  M A R C H 2 6  M A R C H

WA enforces

border

restrictions

SA & NT

enforces

border

restrictions

TAS enforces

border

restrictions

QLD enforces

border

restrictions



Even though most businesses in Australia were able to trade without any restrictions until 18

March 2020, many had already been suffering significant downturn before the Govenor-

General's declaration on 18 March 2020. 

 

Chinese restaurants were the first to incur business loss due to fear of infection since mid-

January, because of the reported origin of COVID-19. In addition, the education sector,

seafood export, and retail have also reported significant loss as a result of the travel ban on

Chinese tourists since 1 February 2020. Many lunar new year events and night markets

planned around Australia were also cancelled, citing "current community health concerns". 

 

 

Example

"ABC Chinese Restaurant" has been suffering significant downturn since 20 January 2020

(the day human-to-human transmission in China was confirmed, and 5 days before Australia

recorded its first case); after a staff member tested positive for COVID-19. 

 

The restaurant voluntarily closed for 2 weeks and was thoroughly sanitised by professional

cleaners. However, it was never ordered to close by government, public or statutory

authority. The restaurant reopened on 5 February 2020, but business never returned even

with significant special offers on the menu.  

 

ABC Chinese Restaurant has a great reputation in Sydney for over 20 years and is often a

popular choice for birthdays, weddings and lunar new year dinners. Due to the lack of

business ABC was forced to close indefinitely on 15 March. 

 

  

 

Based on the declarations made by the

Australian government on 18 March 2020,

business interruption insurance is  unlikely

to respond to losses incurred after that

date. 
 

 

PAGE 10  BEFORE 18 MARCH 2020

LOSS SUFFERED
BEFORE 

18 MARCH 2020
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ABC CHINESE
RESTAURANT

The examples are  not exhaustive. They

are merely to illustrate that minor

differences in circumstances between

claims could result in very different

outcomes, which highlight the importance

of record keeping over the course of a

global event like COVID-19.
 

 

closure or evacuation of the whole or part of a business premises;

by order of a competent government, public or statutory authority as a result of infectious

or contagious human disease, 

present on a business premises, and/or 

within a 20km radius of the business premises.

highly pathogenic Avian Influenza, or any 

infectious disease declared under

the Quarantine Act, and/or 

a declaration of a biosecurity emergency under the Biosecurity Act.

 

Applying the above to the following terms, loss or damage incurred as a result of: 

 

The policy excludes cover for loss or damage due to: 

 

Will the policy respond to  ABC's claim?

 

Despite having suffered significant loss, circumstances that gave rise to the loss suffered by

ABC does not satisfy the terms of the policy because based on the hypothetical scenario on

page 10 its closure was not due to any order by a competent authority. Although ABC's

closure for cleaning was prudent for the health of the community, the terms of the policy are

not satisfied. 

 

Alternate scenarios

 

If ABC had been ordered to close or evacuate by a State government or public authority

prior to the Governor-General's declaration on 18 March 2020, ABC might be eligible to

claim in relation to losses incurred as a result of that closure.

 

The assessment of any claim against business interruption insurance will therefore have to

consider the location of the insured and the measures taken at various times, by State

governments and State authorities in the lead up to any declarations under federal

legislation to which exclusions may refer.
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COVID-19 & TRAVEL INSURANCE
25 February 2020

To travel or not to travel? A high level discussion on the

pandemic exclusion clauses and the challenges faced by

travel insurers in light of the Coronavirus outbreak.

 

 

"THIS EVENT HAS BEEN CANCELLED"

- COVID-19 IS IN TOWN
3 March 2020

Following on from COVID-19 & Travel Insurance, an in dept

discussion on cancellation claims on travel policies and the

need for a Pandemic Claims Response Strategy ("PCRS").

 

 

For a copy of the above publications please visit http://ebc44.com/articles-papers/ or

the LinkedIn pages of Jessica Tat and Elizabeth Esber. 

COVID-19 AND LOSS OF INCOME

13 March 2020

Looking at the potential impact on workers compensation

and income protection insurance as COVID-19 starts to

affect thousands of Australians in the workforce.
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